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I. Introduction 

[1] By letter dated June 20, 2012, the Respondent advised its employees that it will be 
m^oducing a new tog and alcohol testing policy on October 1 5, 2012. Pursuant to that policy 
the Respondent will be unposmg random drug and alcohol testing on the Applicant's memE 
working in "safety-sensitive" or "specified" positions. members 

PJ The Applicant brings an application for an interim injunction prombiting the Resoondent 
from implementing the random drug and alcohol testing policy until a labour ArtSKSd 
renders a decision on the Applicant's grievance relating to that policy ArDltratlon Boa * 
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October 1 1, 2012. The Respondent mtends to begin implement^ the new policy on October 15, 

[4] The Union has signed an undertaking for damages should the injunction be granted. 
H. Background Facts 

[5] The Respondent Suncor Energy Inc. TSuncor'n h an 

^ta. h £ Att ^r, s^xskSu 

[7] Pursuant to the Za6our Relations Code RSA ?nnn P r i flia ail . T , 
Board issued a bargaining certificate ,c IS ^ Re ' ati0nS 
Under s 40 of the Co*, the Union "has ^3K15£S^ f 
the employees ,n the unit for which it is certified and to bind J^^SS^S^ 

M ^ The Union and Suncor are parties to a collective agreement which expires on May 1, 

[9] The Union represents approximately 3,400 employees wnHrina a tti,„ -i a 
of Suncor. The Suncor worksite is in operation 365 S^SlS^ 

live 6 Zsoff^ ^ emPl ° yed 31 SUDCOr W ° rk 1 ^ - work 6 shifts and then 
[11] There are a similar number of contractor's employees on the Suncor site. 
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*elbit^^^ 

aence ot 26 **« ^ considering over 90 exhibits 

2008 Decision"). In its d.Jffi^S}*!" * * UnreaS ° nable ^ e 

SiSS^H f ^ etyatSUne0r ' SWOrksite 'annotbeoverstated The 

to justify post incident testing. In particZ fcril^ ^^managers to find evidence 
alcohol [and drug testing unlet*^^ 

psychological trauma that may be caused tn »„ ™Li u ' ™ e board rec °gnized the 
there was a justifiable reason for cT^tinZ ° f ^ but ** * 
experience, the person tested SSteSiS ^ ** 8 

^etoaccept^^ 

considers 85% of Union members tobe wortin! ,„ I X Un °° r mana g e ™nt that it 
Standard developed by Suncor oLle 20 S s„ ^T^' I" ^ Random Testin « 
selection progrJn wiUtest a mill J ^ of SSSS?-*' 1 

•if Anne Marie Toutant, Exhibit W dauVe 3Tc mT. ^f^, 6 ^ cale "dar year". (Affidavit 
approximately 1 ,445 Union miters 21 yen. ^ ^ ^ testin 8 «* 

£S J^1£2?S£ ^ S8me ^ *** *** " 0li ^ " —tors and 

A* RSA. 2000, c. A-25 5 The Union Zet J 1 to the Alherta H «™>" 

the New Policy. UlUOn S6eks a dlrectlon «** «e employer not implement 



arbitration board as to the reasonableness of the New Polk ' ^ 8 c ^ ec ^ slon ^ 311 
HI. Analysis 

ft is an inherently dangerous workplace ZlSrtStTET- ^ 3130 f ° r ^ ne ^y. 
Suncor includes statistics showing that S£ S 1 f ? Evidence *«» 
occurred since 2000 involved worker S . ? Pl f n,0Ut ° f 4,16 seven have 

Further, statistics fiom Suncor ^tXJ^ft^ftr ° f l 00 " 01 °' 
were over 100 reported security incidents invoIScohol S 2 - t?T 3 °' 2 ° 12 ' mere 
records clearly indicate ongoing problems 3 5££f ^KSfi 

-le^ 

alcohol testing, , believe „ J*£ gjg SS^^**^ *« - 

stated by the arbitration board in its d^SJ^ttSS ^^J*"* * *ort, and as 
Suncor's worksite cannot be overstated" Indeed X; - h importance of safety at 
operation is readily and m^y lZL^ClTZ^^ Su " art ™*> 

been general recognition in the ju££KS Sffi *« has 

constitute a significant infringement of the* noZrt^f ^ C ° hol . testa g of employees can 
affidavits of Brenda Sitko and C^SSK" ^ ^ 
me humiliation and degradation %^32^, to ,?^ , » *eir privacy as well as 

10 SUCCCed h - apP ' iCa,i0n for - injunction, the Union must establish 
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1 . there is a serious issue to be tried- 

** baIance of c °nvenience favours granting the injunction. 
(RJRrMacDonatdlnc. v Canada (Attorney General), [1994] 1 SCR 31 1) 
[26] I would assess the three factors as follows. 
I ■ serious issue to be tried 

deterrnining the appropriate relief" "* " *" Court must consi ^ in 



balance between toe employer's tali^XS^^ ^ ^ 

nmner h«i*n™ i. • . . cm P lo yee s rights. In determimnc whert 



proper balance has been struck kany™abo33 " a p detem,min e wh ^ the 
the policy sought to be implement^ bvTe IrnT "U CoUrtS muSt consider w ^ther 

balance «L bufinessSattycoSerLtf Smlv ''T^ A ^ should 
integrity interests of the en^oyee *** Wth ^ **** ™* bodily 

There are also case examples where random drug testing policies for IZlLl ? 2) " 
sens,tive positions were held to be invalid (See for 3e CFPrr r P ZT 
Canada Inc., [2007] JQ No 13701 (Oue CM rlZrtTnl C "' W 9 Gooi * ear 

Papers Vnioi ^C^^S^^S^ST ^ ~ 

[30] I also note the 2008 Decision of the Arbitration Board wherein it was held that « . 

original post modem drug and alcohol testing policy was overbroad Z ll 3 
potentially dangerous incident, without more 'Is not 7todf«S ^ m ° r 
employee's right to privacy" (at para. 9 2 T TOs ££d to Z £ !T- ^ t0 m 
Suncor requiring those emnlov « TnvnlvJ- ^ attempted imposition of a policy by 
The BoaXoSe TthaTmeSr ^ mCldem l ° U " der8 ° dru « testing, 
unless there Si^S^^ emP ' 0yeeS ^ ^ ^ 
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demonstrating a history of alcohol abuse in the workplace ZSfZtS eV ' denCe 
dangerous workplace. The Court of Appeal reversed Kul 'fLn^ " WM 8 

the standard of review and applied a " 

[32] The fact that the Supreme Court of Canada has granted leave to hear an anne-l . 
the unpos.uon of a policy of random alcohol testing in aTLeraly l ge To" SfaUT* ° 
workp ace also suggests that there is a serious issue to be tried in this Zw«S« f 
Appea. upheld me finding that random arcohol testing was .JS^K^Sf 
Supreme Court of Canada may turn on the standard of review, i, may also conS whe^L 
employ ,s requ.rad to establish reasonable cause before it can impose a SSSSr 
alcohol testing in an mherently dangerous unionized workplace. 

[33] I am satisfied that there is a serious issue to be tried in this case. Therefore the Court 

2. irreparable harm 

[34] As indicated above, Courts have often considered drug and alcohol testine to cnn^t. « 
breach of the pnvacy, dignity and bodily integrity of the individual SJteSK^S 
such an mfengement may be capable of being adequately remedied by an award tf SLSTta 
other cases .t may not. In these latter cases, the harm may be irreparable,Ms Sitto SnT" 

[35] It is also important to note that random drug and alcohol testing may, in feet do little to 
detect employees who pose a safety risk in the workplace. While there are ffifc£ t Zb2 
of employees working in safety-sensitive positions at the Suncor workplace SmTST 10 
may do httle to detect those employees who pose a sigmfican, siK^Sf 
random testing may be sufficient to reduce the risk, there is hS^^Z^L 
such ,s fire case. Again, Suncor is not seeking to test on the basis of realonab ~d7to 
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f36] It should also be noted that u#h;u *u ■« 

members wou.d be *? W™ima,e,y ,,445 Union 

individuals will be tested more than a T UbStantWl ' ,ke,ihood many 

3(d) that "once a C^Z Zlt^^l]^ PIWides in 

employment, post incident reasonable 2215 „S te * mg throUgh P K ' 

to work program". In my view, O^Z^^T^ testfa 6 " Part of a return 
have been continuously employed (iSEflm* wf """"i* of em P<°yees who 

when no, ye, employed or SSSSft n^no t^nJ ft2 t0 testing 
are not in a return to work program S5Kfi22 ' ^ ° ^- ' ^ inCident ^ 
IT-ose employees will now be ScTto mvS h^"' M Conceras - 

non consensual seizure of bodily fluids from innoce^mnl.! remed,ed ' " ,s "W vle w that the 



balance of convenience 



Suncor's oil sands operation ts SEES!!! , r^"' and dnJgS by "*° work at 

October^, CSta^S^ ?,) - ta 
reasonable grounds and post incident test.™ fnr IT . T,_ W mc,udes P r °vsions for 
include random testing £ S!22^tSl wSS S*,^ 1° — * to 
designed to include random testing for mosel safe,™;* and *«« P ""* 

that i, has been incrementally cbJZT^^^JT^ Swcor »» 
2003 and 20 1 2, there are many ffiXSKZg 25 the^"^ **« 
educational programs, and presentations that Suncor has P TmX ^ ™ S ^ etymeeti "^ 
and reduce the number of such incidents It has al™ JZw P f . 80 8ttem P t to minimize 
rehabilitation programs for employees wit! ^252*" ^ 

ait!^^ 



Page: 8 



IV. Conclusion 



[44] The application by the Union for an interim injunction is hereby granted. 

[46] Dates by which an arbitration hearing must be heJd will be set bv me *«, 

issues relating to the early scheduling of an titration, Tf^^^^ " "* ^ 



Heard on the 12 th day of October 2012. 

Delivered orally on the 12* day of October 2012. 

Dated at the City of Edmonton, Alberta this 12 ,h day of October 2012 




Eric F. Macklin 
J.CQ.B.A. 
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